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IN THE 


United States Court of Appeals 

fob the District of Columbia. 


No. 8605. 


REAL ESTATE MORTGAGE & GUARANTY 
CORPORATION, A CORPORATION, Petitioner. 

v. 

DISTRICT OF COLUMBIA, Respondent. 


BRIEF FOR PETITIONER. 


JURISDICTIONAL STATEMENT. 

The petitioner is a corporation, with its principal office 
in the District of Columbia. The Assessor of the District 
of Columbia assessed additional income taxes against pe¬ 
titioner for the years 1939,1940 and 1941 (D. C. Code Secs. 
47-1529, 47-1531). Notices of such deficiencies were dated 
January 9, 1943, and were paid by petitioner on January 
29, 1943, under protest in writing. The petitioner ap¬ 
pealed from such assessment to the Board of Tax Appeals 
for the District of Columbia on April 14, 1943 (D. C. Code 
Sec. 47-2403). The decision of said Board was dated Au- 
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gust 30, 1943. The petitioner filed a petition for review 
by this Court of said decision on August 31, 1943 (D. C. 
Code Sec. 47-2404). The transcript of record was filed on 
September 16, 1943. 

STATEMENT OF THE CASE. 

Petitioner was organized under the laws of the State of 
Delaware in 1923 for the sole purpose of buying second trust 
notes at a discount, selling first trust notes on real estate 
and guaranteeing notes and bonds (App. 9). From 1923 
to 1929 it was engaged exclusively in this type of business 
(App. 9). 

After 1929 petitioner stopped making second trust loans 
and guaranteeing first trust loans on real estate, with a few 
exceptions. Its income was from rents (App. 10, 11). 

After the banking holiday in 1933 most of the banks and 
finance companies would not make loans on real estate, be¬ 
cause banks must dispose of it within a certain time. The 
question frequently arose as to whether petitioner should 
buy these properties, on which it had first or second trust 
loans, and hold them for collection of rents, or permit them 
to be sold at foreclosure, take its loss and continue in the 
mortgage business. Mr. Ralph D. Quinter, then general 
counsel, advised petitioner to take these properties and 
hold same for rents and for that reason was elected presi¬ 
dent of the company (App. 9, 10). 

In 1937 the petitioner, through its president, changed the 
policy of the company from the business of loaning money 
on deed of trust notes and real estate to that of rental 
management, and this policy has been substantially fol¬ 
lowed up to the present time (App. 11). Since 1937 the 
petitioner retained individual houses only so long as they 
were producing an income, but it was considerably more 
expensive to operate for rental purposes a number of in¬ 
dividual houses than it was to operate apartments. When¬ 
ever a satisfactory offer was submitted for the purchase of 
such individual houses, it was accepted (App. 13). 
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The parcels of real estate sold in 1939, 1940 and 1941, 
and here in question, are shown on petitioner’s exhibits 7, 
8 and 9, respectively (App. 21-25). In 1939 all the 
properties sold were private houses. In 1940 all were pri¬ 
vate houses with the exception of an apartment house at 
1615 Kenyon Street, N. W., which sale resulted in a profit 
of $50,000, and ten unimproved lots, condemned by the Dis¬ 
trict of Columbia (App. 5). In 1941 the only apartment 
house sold was the one at 4800 Georgia Avenue, N. W., 
vrhich was sold at a loss (App. 5). At the present time, 
petitioner does not own a single private house (App. 7). 

The petitioner has consistently refused to consider offers 
to buy its apartments and hotels (App. 6). The 1940 Bilt- 
more Street apartment cost petitioner $100,000. It not only 
refused an offer of $125,000 for this property, but in 1941 
obtained a permit from the District of Columbia and paid 
the architect fees to build an addition thereto (App. 6). 
Petitioner was getting bids for materials when it found 
out that it could not get the steel, and had to abandon the 
project (App. 6, 7). Petitioner in 1941 refused to even 
consider an offer to sell the apartment house at 4801 Con¬ 
necticut Avenue, N. W., that would have resulted in a $324,- 
000 profit (App. 6). Petitioner owns the Brighton Hotel, 
and since 1937 has spent $155,000 thereon for capital im¬ 
provements (App. 7). The petitioner now owns and man¬ 
ages more than $2,500,000 worth of real estate, all apart¬ 
ment houses and hotels, and all acquired between the years 
1928 and 1936 with the exception of two small commercial 
properties (App. 7). 

The petitioner, from 1923 to 1933, had no income from 
rents from properties owned. From 1934 to 1942 the in¬ 
come from this source has steadily increased (App. 8) un¬ 
til in 1942 it constituted 90 per cent of petitioner’s income, 
as shown on petitioner’s exhibit 10 (App. 14). 

The petitioner has never engaged in the general real 
estate business. It has never had a sales department, or 
employed salesmen. It does not belong to the Washington 
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Real Estate Board, nor any other such association. It has 
never received a commission or broker’s fee for selling real 
estate for others, and has never sold any real estate for 
others. It has never purchased property for the purpose 
of subdividing it, or bought any tract of land for the pur¬ 
pose of installing improvements, such as sewers, water, 
gas, etc., or the selling of lots or the building of houses 
thereon for sale (App. 11, 12). 

The properties sold in 1939, 1940 and 1941 were not ad¬ 
vertised for sale in any newspaper, nor were any salesmen 
employed to sell such properties; nor has the petitioner 
ever advertised any property for sale in the District of 
Columbia or employed any salesmen to sell same. The pe¬ 
titioner does belong to the Property Owners’ & Managers’ 
Association, composed of owners and managers of prop¬ 
erty (App. 12). 


STATUTES INVOLVED. 

(a) No gain or loss from the sale or exchange of a cap¬ 
ital asset shall be recognized in the computation of net 
income under this statute. For the purpose of this chap¬ 
ter, “capital assets” means property held by the taxpayer 
for more than two years • • • but does not include * * * 
property held by the taxpayer primarily for sale to cus¬ 
tomers in the ordinary course of his trade or business. 
(Act of July 26,1939,15 Stat. 1091, ch. 367, title II, Sec. 6; 
D. C. Code Sec. 47-1506). 

STATEMENT OF POINTS. 

The only point involved is whether the profits from the 
sale of real estate sold in 1939, 1940 and 1941 were gains 
from the sale of capital assets and not recognized in the 
computation of net income, or whether such profits were 
from the sale of property held primarily for sale to cus¬ 
tomers in the ordinary course of business and taxable as 
ordinary income. 
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SUMMARY OF ARGUMENT. 

Petitioner is a rental management corporation, and has 
never been engaged in any way in the business of buying 
and selling real estate. The properties sold in the years 
in question -were private dwelling houses, constituting a 
small percentage of the total real estate holdings of the pe¬ 
titioner, and were only sold because they were not good 
rental investments. Hence said properties were capital as¬ 
sets and were not held primarily for sale to customers in the 
ordinary course of petitioner’s business. 

ARGUMENT. 

The Board of Tax Appeals, in affirming the action of 
the Assessor levying an additional assessment against pe¬ 
titioner for income taxes for 1939,1940 and 1941, held that 
the profits from the sales of real estate in those years were 
from property held primarily for sale to customers in the 
ordinary course of business and taxable as ordinary in¬ 
come. In other words, it held that such real estate were 
not capital assets, as contended by the petitioner, within 
the meaning of Sec. 6 (a) of the Act of July 26, 1939, 53 
Stat. 1091, ch. 367, Title II, D. C. Code Sec. 47-1506. 

The Board based its decision on a General Counsel’s 
Memorandum construing Sec. 117 (b) of the Revenue Acts 
of 1934 and 1936 (G. C. M. 21497, Cum. Bull. 1939—2, p. 
187) and a decision of the then Board of Tax Appeals, now 
the Tax Court of the United States, in the Hercules Motors 
Corporation case, 40 B. T. A. 999. The General Counsel’s 
Memorandum states: 

“A bank, mortgage finance company, or a building and 
loan association u'hich is offering for sole parcels of 
real estate on which it has been compelled to foreclose 
is holding property ‘primarily for sale to customers in 
the ordinary course of * * * trade or business’ within 
the provisions of section 117 (b) of the Revenue Acts 
of 1934 and 1936, and the gains or losses incurred in 
such sales are to be treated as ordinary gains or losses 
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and not as capital gains or losses.” (Emphasis sup¬ 
plied) 

It will be noted that this memorandum is based upon the 
situation of a bank offering for sale real estate on which it 
has been compelled to foreclose. The petitioner, however, 
as the testimony clearly shows, never offered for sale any 
of the properties in question sold during 1939, 1940 and 
1941 (App. 12). Furthermore, it is not a bank, mortgage 
finance company or building association. It was, during 
the years in question, strictly in the property management 
business (App. 11). A bank, for instance, which was forced 
to foreclose and buy in a piece of property, was compelled 
under the law to dispose of it as quickly as possible. It 
was not authorized to own or hold any real estate other 
than its banking office. The position of banks in acquiring 
real estate by foreclosure proceedings is not analagous to 
that of the petitioner, who was not forced by law to dispose 
of its properties and consequently held same for invest¬ 
ment. 

The Hercules Motors Corporation case, supra, quotes 
with approval this General Counsel’s Memorandum, but 
that case merely involved trade acceptances which an au¬ 
tomobile dealer was forced to accept as part of its regular 
course of dealings in selling automobiles. In that case the 
Court concluded: 

“In our judgment, the sale of negotiable evidences of 
indebtedness by the petitioner, which had been forced 
to accept them in order to make its sales of motors, is 
no more foreign to its business than the sale by a bank 
of real estate on which it has been obliged to fore¬ 
close.” 

The facts in this case are not at all comparable to those in 
the instant case. The petitioner was no more in the posi¬ 
tion of the automobile company than it was of a bank. It 
was not forced to accept these properties and was not com¬ 
pelled to sell those that it sold in 1939, 1940 and 1941. It 
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acquired the properties pursuant to a change in policy 
whereby it became a rental management corporation (App. 
11). It sold these properties, as a rule private dwellings, 
in the years in question because they were not good rental 
investments, never offering them for sale in any manner 
to the public, but only accepting satisfactory offers when 
submitted, until at the present time petitioner does not own 
a single private dwelling house (App. 7). 

There have been no cases in this jurisdiction interpreting 
the provision of the District of Columbia Revenue Act here 
in question. The Federal Revenue Acts from year to year 
have contained similar language, although different in its 
application. These provisions have been under considera¬ 
tion in cases before the United States Tax Court, formerly 
the Board of Tax Appeals, and the Courts on numerous 
occasions, but very few of them are in any wise analogous 
to the case here under consideration. 

In the case of Phipps v. Commissioner, 54 Fed. (2nd) 469, 
the taxpayers purchased a tract of land in Palm Beach, 
Florida, of 76 acres; took title in the name of an agent; had 
the property surveyed, plotted into lots and improved with 
water, sewers, etc. Then a price was fixed at which they 
might be sold at a profit, and sales were made through 
brokers over a period of years. The taxpayers purchased 
other property throughout the country. Their agent main¬ 
tained an office in New York, where he received offers from 
brokers, and if acceptable, executed the deeds, received the 
money and deposited it to the account of the taxpayers. 
The Court, in holding that this property was a capital asset, 
and was not taxable as a gain derived from the sale of 
property “held by the taxpayer primarily for sale to cus¬ 
tomers in the ordinary course of * * * trade or business” 
(Sec. 208 (a) of the 1924 Act), stated: 

“Persons with large*incomes of course invest their 
surplus funds in something, and if, to diversify their 
holdings, they buy land, with the expectation of selling 
it when a good price is offered, such an expectation 
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cannot, in our opininon, convert some sales of land that 
had been held for seven or eight years into a trade or 
business in real estate. There should be a greater con¬ 
tinuity and larger absorption of time in such transac¬ 
tions to make the taxpayers more than investors. A 
fair reading of the record makes it clear that nothing 
was done during the years in question but to hold land 
for sale which had been previously purchased, and to 
accept such offers from purchasers as were presented 
by brokers and seemed satisfactory. There was during 
the years in question no activity amounting to a trade 
or business within the meaning of the statute, and 
whether there was such a trade or business depended 
on the situation of the taxpayers at the time of the 
sale. They had not continuously engaged in the de¬ 
velopment and sale, or the purchase and sale of lands.” 
(Emphasis supplied) 

In the instant case the petitioner purchased the proper¬ 
ties in question (it makes no difference that they may have 
been purchased at foreclosure), not even, as in the Phipps 
case, with the expectation of selling same at a good price 
when offered. It purchased these properties to hold for 
investment, depending almost entirely for its income on 
the rents therefrom (App. 11). As in that case, nothing 
was done by the petitioner but to accept offers from pur¬ 
chasers which were presented and seemed satisfactory. Pe¬ 
titioner did not accept all offers that were satisfactory or 
even attractive; with one exception it only accepted offers 
on private houses (App. 5). It consistently refused to even 
consider offers for its apartment houses and hotels, one 
of which, if accepted, would have resulted in a net profit 
of $324,000 (App. 6). On the contrary, it spent considera¬ 
ble sums making capital improvements on its apartment 
houses and hotels (App. 6, 7). Nor did the petitioner, as 
in the Phipps case, subdivide and improve a tract of land 
for the purpose of selling lots. The petitioner has never 
subdivided or improved any tract of land for the purpose 
of selling lots to the public (App. 7,12). 
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In Pope et al. v. Commissioner, 77 Fed. (2nd) 599, the 
petitioners formed a syndicate, and bought several tracts 
of land in the name of the company. The company subdi¬ 
vided parts of the land into lots, and sold many of them 
over a period of years. It maintained no sales office, hut 
sold the lots through independent brokers on a commission 
basis. Upon the sale of these lots, petitioners reported 
the profits as gains on capital assets under Sec. 208 of the 
Acts of 1924 and 1926 and Sec. 101 of the Act of 1928, not 
being property “held primarily for sale to customers in 
the ordinary course of trade or business .’* The Commis¬ 
sioner held that such properties were not capital assets, 
and the Board of Tax Appeals affirmed. The testimony of 
the petitioners showed that they joined other members of 
the syndicate in putting up the money to buy the land be¬ 
cause they thought it was a good investment, and not for 
the purpose of engaging in the business of buying and sell¬ 
ing lands. Neither of them had ever been a licensed real 
estate dealer. They were stockholders in the company, but 
not active, and after they purchased the tract in question, 
neither ever bought or sold any real estate. The sole ques¬ 
tion before the Circuit Court of Appeals was whether this 
property was “held by the taxpayers primarily for sale to 
customers in the ordinary course of * * * trade or busi¬ 
ness.” The Court, after citing with approval the Phipps 
case, supra, held that, while by reason of the stock owner¬ 
ship in the company they could have been engaged in the 
real estate business, their activities in the company were 
not such as to justify an inference that they were so en¬ 
gaged, concluding: 

“We think the purchase of the land is to be treated 
as an investment, and the investment having been 
made, the sale through real estate brokers is to be re¬ 
garded as a conversion of capital assets and not a sale 
by the petitioners in the course of a trade or business.” 

In the case of George H. Peck v. Commissioner, 19 B. 
T. A. 345, the taxpayer was for many years the sole stock- 
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holder of a corporation engaged in the real estate business. 
He became ill and blind in 1019, and wished to wind up the 
company and convert his property into other forms. He 
therefore caused all the real estate then held by the com¬ 
pany to be transferred to himself, dissolved the corporation 
and proceeded to sell the land as quickly and expeditiously 
as possible. Some of it was not sold until 1923. The Board 
held that the land conveyed by the company to the taxpayer, 
and held by him for more than two years, constituted cap¬ 
ital assets. 

The petitioner w r as not during the years in question, and 
never has been, engaged in the business of selling real 
estate to customers. It never had a real estate department, 
employed salesmen or sold any properties for others. It 
did not advertise or in any manner offer to the public the 
properties which it sold in 1939,1940 or 1941 (App. 11,12). 
It is a rental management corporation, deriving 90 per cent 
of its income from rents as shown on petitioner’s exhibit 
10 (App. 14). 

An examination of petitioner’s exhibits 7, 8 and 9 (App. 
21-25) clearly shows that petitioner was not in the 
“business” of selling real estate. In 1939 petitioner sold 
only three parcels of real estate, and one of these, which 
was by far the largest sale, was sold at a loss. In 1940 
petitioner sold four parcels, one at a nominal profit, one 
(the apartment house on Kenyon Street) at a profit of $50,- 
000 and a parcel condemned by the District of Columbia. 
In 1941 the petitioner sold twelve parcels, amounting to 
$135,000, approximately $82,000 of which properties were 
sold at a loss. The majority of the remaining parcels 
vrere sold at a nominal profit. It is inconceivable that any¬ 
one engaged in the business of buying and selling real 
estate would dispose of his properties in a rising real estate 
market, such as existed in 1941, at such a nominal profit as 
shown on these exhibits, and even in many instances at a 
loss. It will further be seen from these exhibits that, with 
the exception of the two apartment houses, the parcels of 
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real estate sold in these three years totaled approximately 
$100,000. When it is considered that petitioner at that time 
owned real estate amounting to more than $2,500,000 (App. 
7), it can hardly be seriously contended that petitioner was 
engaged in the business of selling real estate. 

Petitioner earnestly contends that a corporation such as 
it is, which acquires property that it holds for eight to ten 
years; refuses to sell even when offered an attractive 
profit, but expends substantial sums on capital improve¬ 
ments; adopts a policy of depending almost entirely for 
its income on the rents from its apartments and hotels; 
builds a new apartment house at a cost of almost a million 
dollars; and has never engaged in any manner whatsoever 
in the general real estate business cannot be said to be 
holding its properties primarily for sale to customers in 
the ordinary course of its trade or business. This conten¬ 
tion is not contradicted, but rather substantiated, by the 
fact that it sold certain properties in 1939, 1940 and 1941. 
The sale of these properties merely proves the policy 
adopted by the company of disposing of private houses 
whenever a good offer was received, because they were not 
considered a good investment. 

CONCLUSION. 

It is respectfully submitted that the properties sold by 
the petitioner in 1939, 1940 and 1941 were capital assets, 
and the profits derived therefrom were not ordinary income 
subject to taxation under the District of Columbia Revenue 
Act of 1939, supra; that the decision of the Board of Tax 
Appeals for the District of Columbia should be reversed, 
and the tax in the amounts of $202.02, $2,769.70 and $109.26 
for the years 1939, 1940 and 1941, respectively, should be 
held to have been erroneously assessed against and col¬ 
lected from the petitioner. 

L. Harold Sothoron, 

P. Michael Cook, 

Counsel for Petitioner. 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED. 

1 Endorsed: Received and Filed Apr 14 1943 Board 

of Tax Appeals for the District of Columbia 

BOARD OF TAX APPEALS FOR THE 
DISTRICT OF COLUMBIA 

Docket No. 713. 

Real Estate Mortgage & Guaranty Corporation, a cor¬ 
poration, Petitioner, 

v. 

District of Columbia, Respondent. 

Petition 

The above named petitioner petitions for a cancellation 
of an assessment of taxes against him and alleges as 
follows: 

1. The petitioner is a corporation, with its principal 
office at 1610 K Street, N. W., in the District of Columbia. 

2. The taxes in controversy are income taxes for the 
years 1939, 1940 and 1941. The deficiencies asserted are: 
1939, $1,056.40; 1940, $2,948.46; 1941, $834.30 all of which 
amounts are in dispute except $262.89 for 1939. 

3. The notice of assessment was dated January 9, 1943, 
and the tax was paid by the petitioner under protest, in 
writing, on January 29, 1943, as will appear in the copy 
of the notice of assessment hereto attached as Exhibit 
“A.” Copies of material parts of returns filed by peti¬ 
tioner for the years 1939, 1940 and 1941 are hereto at¬ 
tached, marked Exhibit “B,” “C” and “D” respectively. 

4. The assessment of the tax set forth on the notice of 
assessment is based upon the following errors: 

(a) Petitioner concedes additional tax of $262.89, plus 
interest and penalties, for 1939 on net income apportioned 
without the District of Columbia of $5,257.85. 
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(b) In assessing taxes on income taken to surplus prior 
to the passage of the District of Columbia Income 

2 Tax act, being profit on sales of real estate and dis¬ 
counts on deed of trust notes, but which was re¬ 
ported to the Federal Government under option on the 
installment basis. 

(c) In assessing income taxes on profits from sales of 
real estate in the District of Columbia which were capital 
assets, and not property held by the taxpayer for sale to 
customers in the ordinary course of its trade or business. 

5. The facts upon which the petitioner relies are as 
follows: 

(a) The petitioner in 1938 and prior years made a profit 
on the sale of real estate in the District of Columbia (and 
carried the profit to its Earned Surplus account). Under 
the Federal Income Tax Act it had the option of paying 
the tax in full in the year in which the sale was made or 
reporting same on the installment basis. The petitioner 
exercised this latter option. 

(b) The petitioner purchased deed of trust notes at a 
discount. This discount was taken to Surplus many years 
ago. The Federal Government required that a portion of 
the discount be reported earned as payments were made 
on said deed of trust notes. 

(c) The petitioner from the time of its organization un¬ 
til 1933 w’as engaged in the mortgage loan business. It 
made loans, both first and second trust, on District of 
Columbia real estate, all of which first trust loans it guar¬ 
anteed the payment thereof. In the depression, beginning 
in 1929, many of these properties were sold at foreclosure 
proceedings. At that time petitioner decided to buy in 
these properties at said foreclosures, to hold same for in¬ 
vestment and to continue business thereafter primarily as 
a property management concern. At the same time peti¬ 
tioner adopted a definite policy to restrict its future 

3 mortgage loans to first mortgages on property which 
it believed advantageous to own, should subsequent 
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foreclosure proceedings be necessary. This real estate, 
which has been sold from time to time, was a capital asset, 
and not property held for the purpose of resale. 

Wherefore, the petitioner prays that this Board may 
hear the proceeding and refund to the petitioner the addi¬ 
tional income taxes for 1939, 1940 and 1941, with interest 
and penalties, paid under protest. 

REAL ESTATE MORTGAGE & 
GUARANTY CORPORATION, 
Petitioner 

By (s) RALPH D. QUINTER, President 
District of Columbia, ss: 

Ralph D. Quinter, being duly sworn, says that he is the 
President of the Real Estate Mortgage & Guaranty Cor¬ 
poration, and is duly authorized to verify the foregoing 
petition; that he has read the foregoing petition, or has had 
the same read to him, and is familiar with the statements 
contained therein, and that the statements contained 
therein are true, except those stated to be upon information 
and belief, and those he believes to be true. 

(s) RALPH D. QUINTER 

Subscribed and sworn to before me this 12th day of 
April, A. D. 1943. 

(s) ROBERT E. HAZELL 
Notary Public, D. C. 

L. HAROLD SOTIIORON 

P. MICHAEL COOK (Seal) 

815 Fifteenth Street, N. W. 

Counsel for Petitioner. 
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n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

DESIGNATED. 

33 J. J. O’Donnell, 

36 Q. Mr. O’Donnell, what was the character of these 
properties sold in 1939, 1940, and 1941? 

*•*•*#*#•• 

A. They w r ere all real estate. In most cases they were 
private dwelling houses. 

Q. Say in 1939, were those private houses? A. Yes. We 
have one item here, a special assessment on a house sold in 
prior years. That would apply to assessment made after 
selling the house. In 1940 w r e sold, after condemnation by 
the District of Columbia, 10 unimproved lots located in the 
District, and also an apartment house located on Kenyon 
Street, N. W. 

Q. As to that apartment house on Kenyon Street, are 
you familiar with the circumstances of that sale? 

37 A. Yes. 

Q. What year was that? A. We acquired the 
property by foreclosure in 1930 under a second trust. 
There was a first mortgage bond issue which we had guar¬ 
anteed. We received an offer in 1940 and sold the property, 
resulting in a profit of $50,000. 

Q. Are there any other exceptions that these were all 
private houses? A. In 1941 we sold an apartment house, 
4800 Georgia Avenue. One we acquired in 1934. Sold it in 
1941 at a loss. 

• ••••••••• 

38. Do you know of your own knowledge, whether or 
not the petitioner has ever received any offers for 
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the sale of any apartment houses or hotels? A. No, sir, 
those offers would not be made through me, Mr. Cook. 

Q. Do you know whether or not any offers have been re¬ 
ceived by the corporation? A. Yes, I know they have. 

Q. State what they were? A. On practically all our 
buildings some one has given us an offer to sell recently 
but we have turned the offers down. 

Q. Would you say that was true in 1939—from 1939 to 
date? A. In 1939 and 1941 we sold several apartment 
houses. 

Q. You have already testified to that. With those excep¬ 
tions you have turned down the other offers? A. Yes. 

Q. Will you give me an illustration of some offer you 
have declined to consider? A. 1940 Biltmore Street we 
were offered $125,000. The building stands us $100,000. 

• *#*•**#•• 

39 A. At 4801 Connecticut Avenue, we don’t have a 
written offer. An Agent approached us and offered 
a million and a quarter and he was told that the building 
was not for sale. In each case whenever these offers were 
made originally the agent was told the building was not for 
sale. 

By the Board: This was when? 

A. 4801 Connecticut Avenue offer was received in 1941. 
That was not a vrritten offer. 

Q. According to your books that would result in what 
at that price? A. $324,000 profit. 

Q. And they refused to consider it? A. Yes. We have 
a building at 2145 California Street. We were offered 
$95,000 which we refused. That would have resulted in a 
profit of $15,400. In 1940 Biltmore Street, we received an 
offer for that. 

Q. On the 1940 Biltmore Street, have you any other cir¬ 
cumstances showing that you desired to hold on to this 
property? A. In 1941 we obtained a permit from the Dis¬ 
trict and paid the architect fees to build an addition to the 
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Biltmore apartment. We were getting bids for materials 
when we found out we couldn’t get steel and so we had to 
abandon the project. 

Q. Does the petitioner own the property known as 
Brighton Hotel? A. Yes, it was acquired in 1935. 

• •••••*#•• 

Q. Have you ever made any capital improvements on it? 
A. Yes, since we acquired it, and more precisely since 1937, 
we have spent $155,000 for improvements. 

Q. What "was the cost to you of the Brighton Hotel? A. 
That acquisition was $325,000. 

40 Q. How much real estate do you now ow T n accord¬ 
ing to the books and records? A. Two and a half 

million real estate. 

Q. When were these properties acquired? A. Acquired 
between the years 1928 and 1936 with two exceptions. 
After 1936 we acquired two small commercial properties— 

Q. What were those properties and circumstances of the 
acquisition? A. We acquired porperty at 1810 14th Street 
next door to a property that -we owned, 1812 14th Street. 

Q. How did you acquire 1812? A. Bought it and paid 
cash for it. The idea was to merge the two places. In 1941 
we acquired a warehouse and garage in Alexandria, Va. 
We still own it. 

Q. These properties that were sold in 1939,1940 and 1941, 
on an average how long had they been held? A. Eight to 
ten years. 

• •#***•##* 

Q. Have you ever purchased large tracts of land since 
1936? A. No, sir. 

Q. Never bought any or subdivided it? A. No, except 
for the two exceptions w r e have acquired nothing in the way 
of property since 1936. 

41 Q. Does the petitioner now own any private dwell¬ 
ing houses? A. No, sir. 
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Q. Or apartments or hotels? A. Two stores with apart¬ 
ments over them. 

Q. I show you statement that has been marked Peti¬ 
tioner’s Exhibit “10”, and ask you if you can identify that? 
A. This is statement showing gross income of the Real Es¬ 
tate Mortgage and Guaranty Corporation from 1923 to 
and including 1942. That statement is broken down into 
gross income from rents on property owned, commissions 
and discounts trust notes, interest, sale of real estate, 
profit or loss. 

Q. It shows in 1923 no rents from properties owned? A. 
From 1923 to 1933, yes. 

Q. But in 1942 it shows $669,358? A. Yes. 

• •*••••••• 

45 Examination by the Board: 

Q. Will you tell me on Exhibits 7, 8 and 9 which show 
property involved for the years 1939, 1940, and 1941, what 
apartment houses were involved? A. In 1939 there were 
no apartment houses involved. In 1940 there was one 
apartment house involved and that is 1615 Kenyon Street, 
N. W. That was sold. 

Q. Did you make a profit on that? A. Yes. 

Q. Is that the reason you sold it? A. To the best of my 
knowledge, yes, sir. In 1941 there is one apartment house 
involved. 

Q. I thought you said there were two? A. The Al-Roy 
Apartment house at 1615 Kenyon Street. 

Q. And the other one was Georgia Avenue? A. Yes 

Q. And you said the neighborhood had gone down there? 
A. Yes, we sold that property at a loss on Georgia Avenue. 

Q. And those were the only two apartment houses sold 
in the three years? A. Yes. 

Re-Cross Examination 
By Mr. Simmon: 

Q. What can you tell us about the income that was being 
produced other than the apartment houses which were sold 
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during these three years? A. They were all operating at 
a profit. Perhaps one exception, in which the houses were 
not being operated at a profit but the bulk were being op¬ 
erated at a profit. 

Q. How did that profit ^compare? A. It did not 

46 compare favorably with the apartment operations 
that "were earned in 1939, 1940 and 1941. 

Ralph D. Quinter. 

Q. Mr. Quinter, when was the petitioner company organ¬ 
ized? A. In 1923. 

Q. For what purpose? A. For the purpose of putting 
loans on property—both first and second trust. Loaning 
money on property and selling notes thereon, both first and 
second trust notes. Also guaranteed notes and bonds on 
various property in the District of Columbia, and one I 
think in Virginia. 

Q. And that was the sole purpose, buying second trust 
notes and putting first trust notes on property? A. Yes. 

• ••#••#**• 

47 By the Board: 

What period do you mean when you say “trouble¬ 
some?” A. From 1929 until after the banks closed in 1933. 
Most of the banks and finance companies were loathe to take 
on real estate—the banks because they had to get rid of it 
within a certain time. The finance companies felt pretty 
much the same way. It was then that Mr. Breuninger dis¬ 
cussed with us what should be done. We managed a lot of 
apartment houses until the loan was paid off, or they could 
refinance under more favorable circumstances. The finance 
companies would not accept deposits. They are not like 
building associations. They use their own money. The 
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taking of these properties and holding of them for collec¬ 
tion of rents instead of immediately putting them up for 
sale and disposing of them and continuing in the mortgage 
business, was a question that frequently came up for dis¬ 
cussion and I advised them to take the property and hold 
it for rents instead of selling it, and I am positive that that 
is the reason I was made president of the company—was 
the reason I was elected president of the company. We 
have loaned very little money since 1933 and 1934. A 
4S large number of the loans we are carrying today are 
the trusts we have taken back on apartments sold. 
For example on the Al-Rov. 

Q. That is the 1615 Kenyon Street property? A. Yes. 
At one time the corporation was guarantor of over three 
million dollars worth of bonds and notes. It stopped guar¬ 
anteeing notes. It was my position shortly after I went 
with the company to see that all guaranteed notes outstand¬ 
ing when they came up for renewal, that the guarantee 
should be removed and the notes taken up. We have a 
number of notes of that character that are in our portfolio. 
The only other notes we have acquired have been on apart¬ 
ment houses. They are verv small in amount. On the other 
hand, we have been trying to help out this building program 
by making short term loans. I would say that 75 per cent of 
those loans have been made because they were unable to get 
construction loans. They were only made by us because 
when a commitment was handed us from the Federal Hous¬ 
ing or an insurance company or building association, that 
they would make a larger loan on it upon completion. We 
are in the midst now of financing 100 houses in Virginia, but 
it is this short term proposition where they could not get 
loans from anybody else because they are construction loans 
and it is, in a measure, an accommodation to put through 
the building program. 

Q. Mr. Quinter, I believe you stated that from 1929 you 
stopped making second trust notes on real estate and guar¬ 
antee of first trust notes—loans. That was during 
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49 the depression years? A. Yes, we make so few that 
it would be the exception. Our income was from 

rents. I might say this,—you wonder why we hold so many 
notes today. In our portfolio we have loans on small prop¬ 
erties. We went to the owners of those loans and asked 
them to pay them off and they didn’t allow us to do so so 
we had no place for our money if we sold these notes. We 
couldn’t pass it out. 

• •••••*#•• 

Q. Mr. Quinter, when did you change the policy of the 
company from the business of loaning money on deed of 
trust notes and real estate to that of rental management? 
A. That was my recommendation from the time I became 
president and my advice as counsel to them. 

50 By the Board: Did the Board of Directors approve 
your recommendation? If so, what evidence is there 

of such approval? A. The proof of the pudding is in the 
eating. 

By the Board: What I am concerned with is whether or 
not there is any formal approval of the policy by you. If 
not, all right. If there was, let’s have it. 

Q. Was there any formal action of the Board of Direc¬ 
tors as to this policy in general shown on the minutes of the 
corporation? A. Not as far as I know. 

• •••#•«••• 

Q. Now tell me Mr. Quinter, when did you stop doing 
that? A. We stopped loaning money, except as I 

51 have testified, before I became president in 1937. 

Q. Prior to 1937 then? A. Yes. 

Q. And the corporation since 1937, or prior thereto, has 
substantially followed that policy to the present time? A. 
It has. 

Q. Mr. Quinter, has the petitioner ever engaged in gen¬ 
eral in the real estate business? A. It has not. 

Q. Has it ever had a sales department? A. We have 
never had a sales department or salesmen employed. 
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Q. Does the petitioning corporation belong to the Wash¬ 
ington Real Estate Board? A. No. 

Q. Does it belong to any such association? A. No, sir. 

Q. Has it ever received a commission or broker’s fee for 
selling real estate for others? A. No. 

Q. Has it ever sold real estate for others? A. No. 

Q. Has it ever purchased property for the purpose of 
sub-dividing it? A. No, it has not. 
***##••••• 

Q. Have you ever bought any tracts of land for the pur¬ 
pose of installing improvements, such as sewers, water and 
gas, or the selling of lots? A. No. 

52 Q. Or building houses thereon for sale? A. No. 

Q. Referring to the property sold in 1939, 1940, and 1941 

did you advertise any property in the newspapers? A. Not 

to my recollection. No, we have never advertised any prop- 

ertv for sale in the District. 

* 

Q. Have you ever employed any salesmen to sell prop¬ 
erty that was sold in 1939, 1940 and 1941?. A. No. 

Q. Or any other properties? A. No. 

Q. Do you belong to the property owners and managers 
association? A. Yes. That is composed of owners and 
managers of property. 

• ••*••#*•• 

Q. Referring to Respondent’s Exhibit “A”, the real es¬ 
tate notes owned by the corporation increased approxi¬ 
mately $133,000 in 1941 over 1940. Would you explain more 
in detail just what that was due to? A. Trying to help the 
housing situation. 

Q. What was the character of the notes? A. We would 
not have loaned money on them if we did not have a com¬ 
mitment. All those are from Federal Housing. Federal 
Housing will loan more money than we do and they come 
and want to get these loans from Federal Housing 

53 and can not because Federal Housing will only loan 
after completion of the building. And they come in 
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with this commitment from Federal Housing and we make 
the loan—short time loan—only a temporary loan. 

Q. Is it your testimony that all of the $133,000 increase 
in 1941 over 1940 was that type loan you just described? 
A. By far the major portion. 

Q. Is it you testimony that all of it is ? A. No. 

Q. What were the other types of loans ? A. Some would 
be where the commitment was made by an insurance com¬ 
pany. Until we took our guarantee off the notes we took 
up the notes and held them. We are carrying quite a few 
now. 

Q. Quite a few out? A. Those notes. The banks in the 
District are having difficulty in getting their money out. 
When they come to you and ask you—what is the use of sell¬ 
ing those notes when you can borrow money at three per 
cent and you are getting four and a half to five per cent on 
them—first trust notes. We have second trust notes on 
some apartments we have sold. 

Q. What do you receive when you loan money to these 
persons you have commitments from Federal Housing on? 
A. We have first trust. The first trust is removed when 
the Federal Housing takes it. 

Q. Other than Federal Housing loans and similar loans 
to insurance companies, what other type loans did you make 
during 1939, 1940 and 1941 ? A. I only know of one, 

54 and that is for some stores over on Bladensburg 
Road. Every other single one has been a commit¬ 
ment from life insurance companies and Federal Housing. 
• ••#••##•• 

55 Did you have any intention of retaining these in¬ 
dividual houses since you have been president? A. 

It depends on the price at which they were acquired. We 
would retain them as long as they were producing an in¬ 
come but houses have been at a premium and it is the sell¬ 
ers’ market. 

Q. The thing I am thinking about is this, where you don’t 
have a real estate department isn’t it considerably more ex- 
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pensive to operate for rental purposes a number of indi¬ 
vidual houses than it would be to operate apartments? A. 
Yes, sure. 

Q. "Wasn’t that a factor you took into consideration? A. 
Yes. One of the factors. The same thing was true if we 
got an offer on an apartment house if w r e thought we should 
accept it. It would be poor business if we didn’t. 

57 Q. This mortgage business you have testified to 
of advancing money for building purposes, you say 
you get the money at three per cent and loan it out for four 
or five per cent? A. On construction loans we get more 
than that. That is all on or before six months. 
**••***#*# 


73 REAL ESTATE MORTGAGE & GUARANTY CORPORATION 

GROSS INCOME 1923-1942 



Rents 

Commissions 





Properties 

and Discounts 



Sale of 

Year 

Owned 

Trust Notes 

Interest 


Real Estate 

1923 

none 

4,526. 

7,735. 


none 

1924 

none 

50,408. 

64,289. 


none 

1925 

none 

108,767. 

120,881. 


none 

1926 

none 

231,400. 

168,726. 


none 

1927 

none 

146,798. 

265,396. 


none 

1928 

none 

88,245. 

270,488. 


none 

1929 

none 

69,049. 

243,686. 

Loss 

( 56,675.) 

1930 

none 

28,372. 

212,135. 

Loss 

(129,188.) 

1931 

none 

54,488. 

177,630. 

Loss 

( 62,709.) 

1932 

none 

29,555. 

171,003. 

Loss 

( 8,295.) 

1933 

none 

9,826. 

149,028. 

Loss 

( 54,496.) 

1934 

202,690. 

5,799. 

129,688. 

Loss 

(139,871.) 

1935 

358,300. 

5,197. 

89,453. 

Loss 

( 39,979.) 

1936 

372,764. 

8,396. 

75,703. 


18,295. 

1937 

344,517. 

6,942. 

54,023. 

Loss 

( 11,304.) 

1938 

319,223. 

7,874. 

42,184. 


10,173. 

1939 

374,144. 

8,115. 

39,059. 


5,028. 

1940 

474,573. 

8,824. 

33,631. 


64,003. 

1941 

615,119. 

10,687. 

43,117. 


22,300. 

1942 

669,358. 

10,008. 

40,633. 


5,125. 


15 


78 Respondent’s Exhibit “A 1” 

Explanation of “Deed of Trust Notes & Bonds” for Years 
1939, 1940 and 1941 in Respondent’s Exhibit “A” 

1939 


Total on hand Dec. 31, 1938 $745,547.00 

14 Construction Loans, 3 aggregating $25,- 
750.00 due 6 mos. from date, 11 due 3 years 
or more from date 114,750.00 

Trust Notes Purchased for Investment 32,775.00 

Purchase money trusts taken back on Real Es¬ 
tate sold by the Corporation 10,750.00 

Principal Payments received on Trust Notes 247,784.00 


1940 


Balance Dec. 31,1939 656,038.00 

20 Construction Loans, 1 for $37,500.00 due 6 
mos. from date, 19 due 3 years or more from 
date 182,750.00 

Trust Notes Purchased for Investment 121,182.24 

Purchase money trusts taken back on Real Es¬ 
tate sold by the Corporation 43,650.00 

Principal Payments received on Trust Notes 375,428.21 


79 1941 


Balance Dec. 31,1940 

56 Construction Loans, 6 aggregating $265,- 
750.00 due one year or less from date, 50 due 
3 years from date 

Trust Notes Purchased for Investment 

i 

Purchase money trusts taken back on Real Es¬ 
tate sold by the Corporation 

Trusts on 2 properties foreclosed during year 
and transferred to property account: 


$628,192.03 

641,500.00 

58,500.00 

53,200.00 
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Warehouse—Alexandria, Va. $76,500.00 
Dwelling—2115 Tunlaw Rd. 4,750.00 81,250.00 


Principal Payments received on Trust Notes 538,145.14 
No objection to introduction in evidence. 

GLENN SIMMON 
Atty for Res. 

«#•*•••••• 

12 Endorsed: Received and Filed Jul 30 1943 Board 
of Tax Appeals for the District of Columbia 

Opinion No. 505 

Findings of Fact and Opinion. 

The Assessor of the District of Columbia assessed the 
petitioner, and the petitioner paid to the District of Colum¬ 
bia the sum of $4,839.16 as deficiencies in income taxes for 
the calendar years 1939, 1940 and 1941. The petitioner 
here seeks refund of such sum, with the exception of $262.89, 
conceded to be due for the calendar year 1939. It is al¬ 
leged in the petition that the assessment of the deficiencies 
was based upon the following errors: 

“(b) In assessing taxes on income taken to surplus prior 
to the passage of the District of Columbia Income Tax Act, 
being profit on sales of real estate and discounts on deed 
of trust notes, but which was reported to the Federal Gov¬ 
ernment under option on the installment basis. 

(c) In assessing income taxes on profits from sales of 
real estate in the District of Columbia which were capital 
assets, and not property held by the taxpayer for sale to 
customers in the ordinary course of its trade or business.’’ 

Findings of Fact. 

The petitioner is a corporation with its principal office 
and place of business in the District of Columbia. 

The Assessor assessed the petitioner a deficiency in in¬ 
come taxation for the calendar year 1939 in the amount of 
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$1,056.40, a like deficiency for the calendar year 1940 in 
the amount of $2,948.46, and a like deficiency for the cal¬ 
endar year 1941 in the amount of $834.30. Such deficien¬ 
cies were determined as follows: 


1939 


Net taxable income, Form D-50 $ 88,285.59 

Add: Net income apportioned without D. C. on which taxpayer 

has agreed to pay tax 5,257.85 

Earned discount 12,125.61 

Net profit from sale of real estate, D. C. sources only 3,744.54 


Adjusted net taxable income $109,413.59 


Tax <g) 5% 5,470.68 

Less amount paid 4,414.28 


Deficiency $ 1,056.40 


1940 

Net taxable income, Form D-20 
Add: Earned discounts 

Net profit from sale of real estate, 
D. C. sources 
Gains 
Losses 


$136,929.63 

7,989.37 


$55,394.08 

4,414.28 50,979.80 


Adjusted net taxable income 


$195,898.80 


Tax @ 5% 

Less amount paid 


9,794.94 

6,846.48 


Deficiency 


$ 2,948.46 


1941 

Net taxable income, Form D-20 
Add: Earned discounts 

Net profit from sale of real estate, 

D. C. sources 

Gains $11,626.58 

Losses (on non-D. C. property not 
eliminated) 2,826.06 


Adjusted net taxable income 
Tax <g> 5 % 

Less Amount reported 
Deficiency 


$223,725.07 

7,885.33 


$ 8,800.52 


$240,410.92 


12,020.55 

11,186.25 


$ 834.30 


The item * 1 Earned discount’’ in the determination of de¬ 
ficiency included income from installment sales of real 
estate. 
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Notices of such deficiencies were dated January 9, 1943, 
and such deficiencies were paid by the petitioner on Jan¬ 
uary 29, 1943, under protest in writing. The petitioner 
concedes that of the deficiency for 1939, $262.89 was validly 
assessed and is not here in dispute. This proceeding was 
filed on April 14, 1943. 

The petitioner was incorporated in 1923, and for several 
years was engaged in the lending of money secured by en¬ 
cumbrances on real estate in the District and vicin- 
14 ity, the purchase and discounting of first and second 
real estate trust notes, and the guaranteeing of notes 
and bonds on real estate in the District and vicinity. This 
character of business continued until the depression in the 
early thirties. Since that time the lending of money, and 
discounting of notes has been curtailed. The guaranteeing 
of notes and bonds was discontinued. During, and since 
the depression the petitioner has acquired by foreclosure 
several pieces of property upon which it formerly held 
trust notes, most of which it has sold, some times at a profit 
and some times at a loss. The petitioner has continued to 
make loans on real estate, some of which are short term 
building loans; and renews deed of trust and real estate 
loans, for all of which it charges the customary commis¬ 
sions. Commencing with 1934 the petitioner began acquir¬ 
ing properties and renting the same. The real estate note 
holdings of the petitioner increased in 1941 by approxi¬ 
mately $133,000 over what it held in 1940, due, for the most 
part, to making short term building loans secured by first 
trust notes on real estate. The income, investments, in¬ 
debtedness and contingent liability of the petitioner from 
its organization to the end of 1941, the last calendar year 
here involved, are as follows: 


19 


15 


GROSS INCOME 



Bents 

Comms. & 




Properties 

Discounts 1st & 


Sale of 

Prom 

Owned 

2nd Trust Loans 

Interest 

Properties 

1923 

none 

4,526.00 

7,735.00 

none 

1924 

none 

50,408.00 

64,289.00 

none 

1925 

none 

108,767.00 

120,881.00 

none 

1926 

none 

231,400.00 

168,726.00 

none 

1927 

none 

146,798.00 

265,396.00 

none 

1928 

none 

88,245.00 

270,488.00 

none 

1929 

none 

69,049.00 

243,686.00 

# 56.675.00 

1930 

none 

28,372.00 

212,135.00 

#129,188.00 

1931 

none 

54,488.00 

177,630.00 

'# 62,709.00 

1932 

none 

29,555.00 

171,003.00 

# 8,295.00 

1933 

none 

9,826.00 

149,028.00 

# 54,496.00 

1934 

202,689.95 

5,799.00 

129,688.00 

#139,871.00 

1935 

358,300.00 

5,197.00 

89,453.00 

# 39,979.00 

1936 

372,764.00 

8,396.00 

75,703.00 

18,295.00 

1937 

344,517.00 

6,942.00 

54,023.00 

# 11,304.00 

1938 

319,223.00 

7,874.00 

42,184.00 

10,173.00 

1939 

374,144.00 

8,115.00 

39,059.00 

5,026.00 

1940 

474,573.00 

8,824.00 

33,631.00 

64,003.00 

1941 

615,119.00 

10,687.00 

43,117.00 

19,520.00 


INVESTMENTS & CONTINGENT LIABILITIES 


Deed of Trust 



Contingent 

Tear 

Notes & Bonds 

Real Estate 

Funded Debt 

Liability 

1923 

552,881.00 

none 

268,500.00 

none 

1924 

1,612,105.00 

none 

524,496.00 

none 

1925 

2,246,645.00 

none 

247,284.00 

none 

1926 

3,821,543.00 

none 

510,000.00 

181,900.00 

1927 

3,657,801.00 

none 

551,000.00 

537,900.00 

1928 

4,094,758.00 

none 

602,000.00 

1,732,000.00 

1929 

3,644,800.00 

52,369.00 

602,500.00 

2,035,950.00 

1930 

3,091,279.00 

211,563.00 

670,000.00 

2,188,614.00 

1931 

2,918,160.00 

509,742.00 

755,250.00 

*2,372,320.00 

1932 

2,809,545.00 

1,239,297.00 

1,650,219.00 

2,363,972.00 

1933 

2,664,493.00 

1,418,225.00 

1,591,828.00 

2,408,514.00 

1934 

1,722,491.00 

2,560,223.00 

1,764,658.00 

2,380,192.00 

1935 

1,107,704.00 

2,954,598.00 

1,124,812.00 

2,069,377.00 

1936 

914,756.00 

2,526,022.00 

854,681.00 

1,796,470.00 

1937 

790,499.00 

2,473,413.00 

562,000.00 

1,451,770.00 

1938 

745,547.00 

2,408,017.00 

1,177,750.00 

1,423,036.00 

1939 

656,038.00 

3,048,170.00 

1,137,000.00 

1,516,943.00 

1940 

628,192.00 

2,734,123.00 

993,750.00 

1,400,053.00 

1941 

761,997.00 

2,587,982.00 

937,000.00 

961,042.00 


# Loss 

•Beginning 1931 includes unpaid Cumulative Dividends 


16 Earned Discounts 

Prior to 1939, 1940 and 1941, the taxable years involved, 
the petitioner discounted a quantity of real estate notes, 
that is to say, subtracted from the purchase price an amount 



20 


equal to interest for each year between the date of pur¬ 
chase and maturity. In reporting its income for the taxable 
years involved, the petitioner did not include the earned 
discounts accrued in, or relating to, or representing interest 
for such taxable years. The Assessor, however, in deter¬ 
mining gross income and computing the deficiencies here 
under consideration included such earned discounts. Such 
earned discounts apportionable to 1939 amounted to $1,- 
162.02, to 1940 amounted to $1,400.26 and to 1941 amounted 
to $1,592.84. 

Installment Sales 

Prior to the taxable years involved the petitioner sold 
at a profit a number of pieces of real estate on the install¬ 
ment plan. For Federal income tax purposes the petitioner 
reported such profit on the installment basis, that is to 
say, apportioned such profit to the years during which the 
deferred payments were to run and in the ratio of each 
year’s payment to the whole. In reporting its income to 
the Assessor for the taxable years involved the petitioner 
did not include profit from prior installment sales that was 
apportioned to such taxable years (as it elected to do for 
Federal income tax purposes). The Assessor, however, in 
determining gross income and computing the deficiencies 
here under consideration included such portions of the 
profit from prior installment sales. Such portion for 1939 
amounted to $10,963.59, for 1940 amounted to $6,589.11, and 
for 1941 amounted to $6,292.10. 

Sales of Real Estate During Taxable Tears 

The petitioner introduced in evidence statements of sales 
of its real estate, with profit and loss incident thereto, for 
the taxable years involved, which the Board believes 
17 to be true and accurate, and adopts as its findings of 
facts. They are as follows: 
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“Zeal Estate Sold 1939 


211, 229, and 231 Douglas Street, N.E. 


Sold to one purchaser for 

Acquired by Foreclosure resulting 
1930, 1933 & 1932 respectively, 
faulted 2d Trust and subject to 
guaranteed by this Corporation 
Total Cost 

Depreciation reserved 

in a loss 
under de¬ 
ist Trusts 

14,537.51 

1,662.18 

$14,250.00 

12,875.33 

Profit on sale 



$1,374.67 

204 E Street, S. W. 




Foreclosed in 1930 under defaulted First Trust 
guaranteed by this Corporation resulting in 
a loss. 

Sold in 1939 for 

Less Commission to Broker 

6,750.00 

250.00 

6 50ft Oft 

Cost at foreclosure 

Capital Improv. & cost of sale 

Less Depreciation 

3,500.00 

1,061.46 

4,561.46 

1,365.98 

VjWwV»vv 

3,195.48 

Profit on sale 



$3,304.52 

9 Houses on Bennett Place, N.E. 




Foreclosed 1930 under delinquent 2d 
Trusts Subject to First Trust 
guaranteed by this Corporation— 
all acquired at a loss 

Sold to one purchaser for 

Less Commission 


38,000.00 

700.00 

37 3ft0 no 

Cost at foreclosure 

Capital Improv. 

42,410.01 

173.11 

42 58212 

V i jOvU.VV 

Depreciation reserved 


4,738.88 

37,844.24 

Loss 



$544^4 


6611 8 th Street, N.W. 

Special Assessment—House sold in prior years 

Loss 94.54 


Total 


$4,040.41” 
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18 Beal Estate Sold 1940 

717 Oglothorps Street, N.W. 

Acquired by deed in 1933 subject to guaranteed 
First Trust note 


Sold in 1940 for 

Cost at acquisition 

Capital Improvements 

6,175.75 

124.20 

$6,250.00 

Less Depreciation Reserved 

6,299.95 

658.07 

5,641.88 

Profit on Sale 


$608.12 

10 Unimproved lots in Bennings, D. C. 

Acquired by Foreclosure in 1936 

Sold to District of Columbia after condemnation 
Cost 


2,840.00 

753.40 

Profit 


$2,086.60 

3701-17th Street, N.E. 



Foreclosed under Second Trust in 1930 subject 
to guaranteed First Trust, resulting in a loss. 
Sold for 

Cost at Auction 

Improvements 

7,500.00 

782.83 

9,000.00 

Less Depreciation 

8,282.87 

1,350.00 

6,932.87 

Profit on Sale 


$2,067.13 

1615 Kenyon Street, N. W. 

Foreclosed under Second Trust in 1930 subject 
to a First Mortgage Bond Issue guaranteed 
by this Corp. 

Sold for Net of 

Cost of Acquisition 

Improv. & Cost of Sale 

154,821.33 

6,252.80 

193,747.20 

Less Depreciation 

161,074.13 

18,004.16 

143,069.97 


$50,677.23 


6100 Sligo Mill Road, N.E. 

Property sold in prior years— 

Unpaid water main assessment—LOSS 45.00 


Total 


$55,394.08” 
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19 “Real Estate Sold 1941 

3606-lSth Street, N.E. 


Foreclosed in. 1934 under delinquent 2d Trust 
subject to First Trust guaranteed by this 
Corp. 

Sold in 1941 for 
Cost at foreclosure 
Expense of sale 


Less Depreciation 
Profit on Sale 
3625-18th Street, N.E. 

Foreclosed in 1932 under collateral Trust note 
Sold in 1941 for 

Cost at foreclosure 5,400.28 

Capital Improv. & Cost of sale 241.00 


Less Depreciation 
Profit on Sale 
1272 Owens Place, N.E. 

Foreclosed in 1933 under delinquent 2d Trust 
subject to First Trust guaranteed by this 
Corp. 

Sold in 1941 for 
Cost at foreclosure 
Less Depreciation 

Profit on Sale 

1704 Hobart Street, N.W. 

Foreclosed in 1930 under 
subject to First Trust 
Corp. 

Sold in 1941 for 
Cost at Foreclosure 
Expense of sale, etc. 


Less Depreciation 
Profit on Sale 

1600 Trinidad Avenue, N'.E. 

Foreclosed in 1932 under delinquent First Trust 
Sold in 1941 for 

Cost at foreclosure 7,000.000 

Expense of sale, etc. 190-00 


delinquent 2d Trust 
guaranteed by this 


8,400.00 

73.48 


5,250.00 

15.00 

$6,180.00 

5,265.00 

874.44 

4,390.56 


$1,789.44 


5,000.00 

5,641.28 

729.24 

4,912.04 


$87.96 


5,500.00 


4,861.54 

893.85 

3,967.69 


$1,532.31 


7,611.50 

8,473.48 

1,195.92 

7,277.56 


$333.94 


8,145.00 

7,190.00 

1,230.32 

5,959.68 


$2,185.32 


»> 


Depreciation 
Profit on Sale 
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(Petitioner’s Note: Through inadvertence the Board 
omitted from its findings of fact the second and third pages 
of petitioner’s exhibit 9, real estate sold in 1941, which 
pages are to be found on pages 71 and 72 of the Transcript 
and are inserted at this point.) 

71 2208 Douglas Street, N. E. 

Foreclosed in 1930 under delinquent 2d Trust 
subject to 1st Trust guaranteed by this 
Corp. 

Sold in 1941 for 4,702.50 


Cost at foreclosure 

Expense of Sale & Capital Improv. 

4,200.00 

432.38 

4,632.38 


Less Depreciation 


787.50 

3,844.88 

Profit on Sale 



857.62 

2212 Douglas Street, N. E. 




Foreclosed in 1930 under delinquent 2d Trust 
subject to 1st Trust guaranteed by this 
Corp. 

Sold in 1941 for 

Cost at foreclosure 

Expense of sale, etc. 

4,200.00 

178.00 

4,378.00 

4,300.00 

Less depreciation 


787.50 

3,590.50 

Profit on Sale 



709.50 

4622 - 5th Street, N. W. 




Foreclosed in 1933 under delinquent 2d Trust 
subject to 1st Trust Guaranteed by this 
Corp. 

Sold in 1941 for 

Cost at foreclosure 

Expense of sale & Cap. Impr. 

5,000.00 

292.50 

5,292.50 

7,550.00 

Less Depreciation 


918.44 

4,374.06 

Profit on sale 



3,175.94 

1113 Clifton Street, N. W. 




Acquired by Trade in 1930 

Sold in 1941 for 

Cost 

Less Depreciation 


7,580.66 

1,039.50 

5,550.00 

6,541.16 

Loss on sale 



991.16 

1004 Park Road, N. W. 




Foreclosed in 1931 under second Trust sub¬ 
ject to 1st Trust guaranteed by this Corp. 
Sold in 1941 for 

Cost at foreclosure 

Less Depreciation 


6,687.92 

845.25 

5,800.00 

5,842.67 


Loss on Sale 


42.67 
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72 1349 Ridge Road, S. E. 

Acquired by deed in 1932. 

Sold in 1941 for 

Cost 

Less Depreciation 
Profit on Sale 

4800 Georgia Avenue, N. W. 

Acquired by deed in 1934 

Sold in 1941 for 

Cost 

Less Depreciation 


4,950.00 

5,015.48 

874.65 4,140.83 


809.17 


70,000.00 

79,788.99 

9,375.00 70,413.99 


Loss on Sale 

TOTAL 

• * * 


413.99 

10,033.38 

• « 


20 In reporting its income to the Assessor the peti¬ 
tioner did not include the net profit from sales of its 
real estate during the taxable years involved. The As¬ 
sessor, however, in determining gross income and comput¬ 
ing the deficiencies here under consideration included such 
net profit. 

The petitioner reported its income to the Assessor on the 
accrual basis. 

Opinion 

The Board is here called upon to review, and to decide 
the propriety of deficiencies in income tax for the calendar 
years 1939, 1940 and 1941, assessed by the Assessor and 
paid by the petitioner to the District of Columbia. There 
are involved three classes of income, namely, earned dis¬ 
counts, profit from installment sales of real estate and 
profit from sales of real estate made during the taxable 
years. Findings of fact have been made under appropriate 
headings. The Board’s conclusions of law will be made 
likewise. 

Earned Discounts 


Prior to the taxable years involved the petitioner dis¬ 
counted real estate notes which did not mature for a num¬ 
ber of years. The discount represented interest for such 
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years, and was anticipated by deduction thereof from the 
purchase price or proceeds of the notes. In computing its 
gross income the petitioner did not include such discount 
or anticipated interest in its gross income. The Assessor, 
however, did include such income in computing the deficien¬ 
cies here assailed. The Board must here determine 
whether the petitioner or the Assessor was right. The 
Board is of the opinion that the action of the Assessor was 
proper. 

Section 4(a) of the District of Columbia Income Tax Act 
provides that, the words “gross income” shall include “in¬ 
terest”. Sections 10 and 11 permit the taxpayer to report 
income on the accrual basis. The petitioner adopted 
21 such method. Section 29(a) provides that the As¬ 
sessor, in administering the Act “shall apply as far 
as practicable the administrative and judicial interpreta¬ 
tions of the Federal income tax law”. Such interpretations 
are to the effect that, if the taxpayer reports income on the 
accrual basis, interest, represented by the discount of a 
note, must be proportionaely distributed over the life of 
such note. Chatham & Phenix Nat. Bank, 1 B. T. A. 460; 
Chenning Trust Co., 30 B. T. A. 230, aff. 74 F (2d) 1099, 
cert, denied, 295 U. S. 751; Solicitors’ Memo. 3820 IV—2 
C. B. 32; Paul & Mertens’ Law of Federal Income Taxation 
1939 Ed., Sec’s. 7.53 and 12.28. 

Installment Sales 

Some time before 1939 the petitioner sold at a profit 
several pieces of real estate and took as part payment de¬ 
ferred purchase money notes. For Federal income tax pur¬ 
poses it reported such income on the installment basis, that 
is to say, it distributed the net profit from the sales over 
the life of the deferred notes, respectively. It did not re¬ 
port any of such income for District income tax purposes. 
The Assessor, however, included the proportionate part of 
such income in computing the petitioner’s gross income and 
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determining the deficiencies here assailed. The Board is 
of the opinion that such action by the Assessor was errone¬ 
ous; that the tax to that extent was invalid and was er¬ 
roneously collected by the District from the petitioner; and 
that the petitioner is entitled to an appropriate refund. 

The same question as here presented was solved by the 
Board in J. Charles Shapiro, Inc. v. District of Columbia, 
D. C. B. T. A. Docket No. 607 by holding that income from 
sales of real estate made before the District of Columbia 
Income Tax Act became effective, regardless of the method 
of accounting employed by the taxpayer for Federal in¬ 
come tax purposes, was not subject to taxation under the 
Act. The Board still believes such ruling is sound and ad¬ 
heres thereto. 

22 Sales of Real Estate During Taxable Years 

For several years after its incorporation in 1923 the pe¬ 
titioner was engaged in lending money upon security of real 
estate, discounting real estate notes, and guaranteeing of 
real estate notes and bonds. During the depression in the 
early thirties it was compelled to cause the foreclosure of 
deeds of trusts and mortgages securing the notes held by it. 
In many, if not all such instances, the petitioner acquired 
the property covered by the encumbrance. 

Since the depression the character of the petitioner’s ac¬ 
tivities has materially changed. It has curtailed the lend¬ 
ing of money on real estate notes. Its lending activities, 
however, have remained substantial. It has from time to 
time acquired rental properties, some of them being large 
apartment buildings, so that during the taxable years in¬ 
volved rents from real estate was its principal source of 
revenue. Since the depression the petitioner has bought 
several pieces of property. 

During the taxable years involved the petitioner sold at 
a profit several pieces of real estate which it had acquired 
more than two years prior to the sales, respectively. Most 
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of such properties were acquired by foreclosure, as stated 
above, and some were acquired by purchase in the ordinary 
course. In reporting its income to the Assessor for District 
of Columbia taxation the petitioner omitted the profit from 
such sales. The Assessor, however, included such profit in 
computing the deficiencies here under consideration. 

The pertinent section of the District of Columbia Income 
Tax Act is the following: 

23 “Gains or Losses From Sale of Assets 

“Sec. 6 (a) Gain or Loss in Capital Assets Not Recog¬ 
nized. No gain or loss from the sale or exchange of a cap¬ 
ital asset shall be recognized in the computation of net in¬ 
come under this title. For the purposes of this title, ‘capital 
assets’ means property held by the taxpayer for more than 
two years (whether or not connected with his trade or busi¬ 
ness) but does not include stock in trade of the taxpayer or 
other property of a kind which would properly be included 
in the inventory of a taxpayer if on hand at the close of the 
taxable year, or property held by the taxpayer primarily 
for sale to customers in the ordinary course of his trade or 
business. 

“ (b) Gain or Loss in Assets Other Than Capital. Gains 
or losses from the sale or exchange of property other than a 
capital asset shall be treated in the same manner as other 
income or deductible losses, and the basis for computing 
such gain or loss shall be the cost of such property or, if 
acquired by some means other than purchase, the fair mar¬ 
ket value thereof at the date of acquisition.” 

The petitioner insists that the real property sold by it 
during the taxable years was not “held by taxpayer pri¬ 
marily for sale to customers in the ordinary course of his 
trade or business.” The respondent contends contrawise. 
If the petitioner is right, the pieces of real estate sold were 
“capital assets”, since each piece was held by petitioner 
for more than two years. And, if they were capital assets, 
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the deficiencies, to the extent they were assessed on the 
profit from the sales, are, of course, invalid. 

The Board, however, is of the opinion that the pieces of 
real estate here involved were “held primarily for sale to 
customers in the ordinary course” of petitioner’s business, 
and that they were not, therefore, capital assets. Which 
is another way of saying that the deficiencies to the extent 
indicated are valid. 

Distinction is made in the Federal income tax law between 
property held for sale in the ordinary course and that not 
so held. While the purpose of such distinction in the Fed¬ 
eral law is slightly different than the purpose in the District 
law, (Federal law to reduce tax, District law exempt from 
tax) the basic principal underlying the distinction in both 
laws is the same, and the situation calls for the mandate of 
the District law (Section 29(a)) that the administrative and 
judicial interpretations of the Federal law must be ap¬ 
plied. 

24 G. C. M. 21497, Cum. Bull. 1939—2, at page 187, 
reads: 

“A bank, mortgage finance company, or a building and loan 
association which is offering for sale parcels of real estate 
on which it has been compelled to foreclose is holding prop¬ 
erty ‘primarily for sale to customers in the ordinary course 
of * * * trade or business’ within the provisions of sec¬ 
tion 117 (b) of the Revenue Acts of 1934 and 1936, and the 
gains or losses incurred in such sales are to be treated as 
ordinary gains or losses and not as capital gains or losses.” 

In Hercules Motors Corporation, 40 B. T. A. 999 we find 
this language: 

“Here the trade acceptances related directly to the sale 
of the petitioner’s products to Amtorg. They had become 
a usual and regular factor in the petitioner’s transactions 
with that customer and the sales w^ere accomplished largely 
through the means of such obligations. Their receipt was 
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thus necessary to the normal conduct of the petitioner’s 
business. Their disposition likewise became essential. Pe¬ 
titioner offered them to several potential buyers, finding a 
customer in J. H. Leader, Inc. Petitioner had sold accept¬ 
ances to other buyers in other years. Such activities, in our 
opinion, come within the purview of the statutory phrase 
‘held by the taxpayer primarily for sale to customers in the 
ordinary course of his trade or business.’ 

“The respondent has recently published the opinion of 
the Chief Counsel, Bureau of Internal Revenue (G. C. M. 
21497, C. B. 1939-35-9981) in which he holds: 

A bank, mortgage finance company, or a building and 
loan association which is offering for sale parcels of real 
estate on which it has been compelled to foreclose is hold¬ 
ing property ‘primarily for sale to customers in the ordi¬ 
nary course of * * * trade or business’ within the provi¬ 
sions of section 117 (b) of the Revenue Acts of 1934 and 
1936, and the gains or losses incurred in such sales are to 
be treated as ordinary gains or losses and not as capital 
gains or losses. 

“Respondent’s position in the present case is entirely in¬ 
consistent with the above opinion, which ice believe to be 
sound in laic. In our judgment, the sale of negotiable evi¬ 
dences of indebtedness by the petitioner, which had been 
forced to accept them in order to make its sales of motors, 
is no more foreign to its business than the sale by a bank 
of real estate on which it has been obliged to foreclose.” 
(Emphasis supplied) 

25 The Assessor in administering the District of Co¬ 
lumbia Income Tax law was bound by the foregoing 
administrative and quasi-judicial interpretations of the ap¬ 
propriate section of the Federal income tax law. In review¬ 
ing the Assessor’s action this Board is so bound. For that 
reason the Board must hold that the deficiencies here as¬ 
sailed, as far as they relate to income represented by profit 
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from sales of real estate during the taxable years involved 
were valid, and, to that extent, were not erroneously col¬ 
lected by the District from the petitioner. 

The Board will withhold entry of its decision for the pur¬ 
pose of permitting the parties to submit computations pur¬ 
suant to the Board’s determination of the issues showing 
the correct amount of taxes validity assessed and the re¬ 
fund to be entered into the decision. 

Decision will be entered under Rule 33. 

JO. V. MORGAN 
Member Sole 

July 30,1943. 

##•••#*••# 

26 Endorsed Received and Filed Aug 30 1943 Board 
of Tax Appeals for the District of Columbia. 

Decision 

This proceeding came on to be heard upon the petition 
filed herein, and upon consideration thereof and of the evi¬ 
dence adduced at the hearing on said petition, it is by the 
Board this 30th day of August, 1943, 

Adjudged and Determined, That an income tax for the 
calendar year 1939 in the amount of $493.25 plus interest 
of $164.75; and an income tax for the calender year 1940 in 
the amount of $318.37 plus interest in the amount of $68.13; 
and an income tax for the calender year 1941 in the amount 
of $305.76 plus interest of $28.74, or a total amount of taxes 
and interest for the three said calendar years in the amount 
of $1379.00 was erroneously collected by the District of Co¬ 
lumbia from the petitioner, and that the petitioner is en¬ 
titled to a refund on account thereof. 

JO. V. MORGAN 
Member Sole 

August 30,1943. 
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27 Received and Filed Aug 31 1943 Board of Tax 
Appeals for the District of Columbia 

Petition of Real Estate Mortgage <& Guaranty Corporation 
for Review by the United States Court of Appeals for 
the District of Columbia of a Decision by the Board of 
Tax Appeals for the District of Columbia 

The Real Estate Mortgage & Guaranty Corporation, the 
petitioner in this cause, by L. Harold Sothoron, counsel, 
hereby files its petition for review by the United States 
Court of Appeals for the District of Columbia of that part 
of the decision of the Board of Tax Appeals for the Dis¬ 
trict of Columbia rendered August 30, 1943, determining 
that income taxes were lawfully assessed against the peti¬ 
tioner by the Assessor of the District of Columbia and col¬ 
lected from it by the Collector of Taxes of the District of 
Columbia for the calendar years 1939, 1940 and 1941 in 
the amounts of $202.02, $2,769.70 and $109.26, respectively. 

I* 

The petitioner is a corporation, organized under the laws 
of the State of Delaware, with its principal office in the 
District of Columbia. 

n 

NATURE OF THE CONTROVERSY 

(a) The controversy involves the question of income 
taxes on net profits from sales of real estate in the 

28 District of Columbia and the validity of the assess¬ 
ment and collection by the assessing and collecting 

authorities of the District of Columbia of income taxes on 
such sales for the calendar years 1939, 1940 and 1941. 

(b) The petitioner, when it was organized in 1923, was 
engaged exclusively in the business of purchasing second 
trust notes at a discount and placing first trust loans, which 
latter it guaranteed. Beginning in 1929, the petitioner be- 
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cause of the condition of the real estate market could no. 
longer make such loans. Properties on which it had either 
first or second trusts were foreclosed, and petitioner pur¬ 
chased many of these properties at such foreclosure sales 
to hold for investment, and continued in business as a ren¬ 
tal management corporation. These properties, principally 
apartment houses and hotels, are still owned by petitioner, 
and amount to more than $2,500,000. In 1937 petitioner 
adopted a policy that private dwellings were not good in¬ 
vestments, and sold same whenever a satisfactory offer was 
made. In 1939, 1940 and 1941 the real estate in the Dis¬ 
trict of Columbia which was sold had been held for more 
than two years and, with one or two exceptions, were all pri¬ 
vate dwelling houses. These sales resulted in a net profit. 
The petitioner never offered these properties for sale on the 
open market, did not engage in the general real estate busi¬ 
ness, employed no salesmen, made no sales for others, and 
does not belong to any local or national real estate boards 
or associations, but does belong to the Property Owners’ & 
Managers’ Association. 

(c) In its income tax returns for the calendar years 1939, 
1940 and 1941, the petitioner did not report the aforesaid 
net profits from the sales of real estate, but claimed 
29 that the properties so sold were capital assets, and 
not property held primarily for sale to customers in 
the ordinary course of its trade or business. The Assessor 
of the District held that the petitioner was subject to tax¬ 
ation on said net profits, and assessed a tax of $202.02, 
$2,769.70 and $109.26, for the years 1939, 1940 and 1941, 
respectively, against the petitioner and notified the peti¬ 
tioner of such assessment on January 9, 1943. The peti¬ 
tioner paid such tax to the Collector of Taxes of the Dis¬ 
trict of Columbia under protest in writing on January 29, 
1943, and appealed from said assessment to the Board of 
Tax Appeals. 
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III 

The petitioner being aggrieved by the findings of fact 
and conclusions of law contained in said findings and opin¬ 
ion of the Board of Tax Appeals, and by its decision en¬ 
tered in pursuance thereto, desires to obtain a review there¬ 
of by the United States Court of Appeals for the District 
of Columbia. 

L. HAROLD SOTHORON 
815 Fiftheenth Street, N. W. 
Washington, D. C. 

Counsel for Petittioner. 

P. MICHAEL COOK 
815 Fifteenth Street, N. W. 

Washington, D. C. 

Of Counsel. 

District of Columbia, ss: 

L. Harold Sothoron, being duly sworn, says that he is 
the counsel of record in the above cause; that as such coun¬ 
sel he is authorized to verify the foregoing petition for re¬ 
view ; that he has read the said petition and is familiar with 
the statements contained therein; and that the statements 
made are true to the best of his knowledge, information and 
belief. 

L. HAROLD SOTHORON 

(Seal) 

Subscribed and sworn to before me this 31st day of Au¬ 
gust, 1943. 

(s) LEONA E. BAIN 

Notary Public, D. C. 
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IN THE 

United States Court of Appeals 

for the District of Columbia 


No. 8605 


REAL ESTATE MORTGAGE & GUARANTY 
CORPORATION, a corporation, Petitioner , 

v. 

DISTRICT OF COLUMBIA, Respondent. 


BRIEF ON BEHALF OF THE RESPONDENT 


COUNTER-STATEMENT OF THE CASE 

Petitioner was organized in 1923 to engage in the business 
of loaning money on property, selling first and second trust 
notes thereon and guaranteeing notes and bonds secured by 
real property located in the District and vicinity (App. 9). 1 

Prior to 1929, petitioner’s income was derived from two 
sources only, namely, commissions and discounts on first and 
second trust loans, and interest (App. 19). 

In 1929 petitioner acquired its first real property (App. 19). 
During the depression period from 1929 to 1933, when bor¬ 
rowers were defaulting on payments due on trust notes, the 
petitioner, like other mortgage finance companies, was faced 
with the problem of how best to protect its investments in such 

1 That part of the record considered by the parties to be material to the issue 
here presented is printed as an Appendix to petitioner’s brief. 

1 
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properties. In some cases petitioner managed apartment 
houses until the loans were paid off or the owners could refi¬ 
nance under more favorable circumstances (App. 9). In other 
cases the petitioner took the property and immediately offered 
it for sale (App. 10,19). By 1935 petitioner had acquired real 
property having a value of slightly less than $3,000,000.00 
(App. 19). Its holdings of deed of trust notes were reduced in 
proportion to the increase in its holdings of real property. 2 
Petitioner’s holdings of real estate decreased in each of the 
years 1936, 1937, and 1938; increased approximately $600,- 
000.00 in 1939; decreased approximately $300,000.00 in 1940; 
and further decreased in 1941 by approximately $150,000.00 
App. 19). 

It appears that all of petitioner’s real property was acquired 
by foreclosure between 1928 and 1936 with two exceptions, 
namely, property described as 181CT 14th Street, which was pur¬ 
chased for cash, and a warehouse and garage located in Alex¬ 
andria, Virginia, which was acquired in 1941 (App. 7). 3 

For the year 1934 and subsequent years petitioner’s gross in¬ 
come has been derived from four sources, namely, rents, com¬ 
missions and discounts, interest, and sale of properties (App. 
19). The record does not disclose the net income derived from 
each of the petitioner’s four classes of business. 

The record shows petitioner’s profit or loss from the sale of 
real property in 1929 and each subsequent year (App. 19) but 
does not show the number of properties sold, or the value 
thereof for the years 1929 to 1938. In 1939, petitioner sold 
eleven pieces of property to three purchasers for $59,000.00 
(App. 21). In 1940, petitioner sold thirteen pieces of property 
to four purchasers for $211,837.20 (App. 22). In 1941, peti¬ 
tioner sold twelve pieces of property to twelve purchasers for 
$135,289.00 (App. 23-25). 


2 In 1928 petitioner owned deed of trust notes and bonds in the approximate 
amount of $4,000,000.00. In 1935 it owned real property having a value of 
slightly less than $3,000,000.00 and deed of trust notes and bonds valued at 
slightly in excess of $1,000,000.00 (App. 19). 

3 In addition to the two above described properties, the petitioner, in 1938. 
built a substantial apartment house known as 4801 Connecticut Avenue on 
land which it owned at that location (Original Transcript, 43). 
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Petitioner’s holdings of deed of trust notes and bonds de¬ 
creased each year from 1928 to 1940, the amount held in the 
latter year being $628,000.00. Its holdings of such notes and 
bonds increased by approximately $133,000.00 in 1941 (App. 
19). In 1939, the petitioner purchased, for investment, trust 
notes in the amount of $32,775.00; it made three construction 
loans (due six months from date of loan) aggregating 
$25,750.00, and eleven such loans (due three years or more 
from date of loan) aggregating $89,000.00, and, in addition, it 
took back purchase money trusts in the amount of $10,750.00 
on property which it sold (App. 15). In 1940, the petitioner 
purchased, for investment, trust notes in the amount of 
$121,182.24; it made one construction loan (due six months 
from date of loan) in the amount of $37,500.00, and nineteen 
such loans (due three years or more from date of loan) aggre¬ 
gating $145,250.00, and, in addition, it took back purchase 
money trusts in the amount of $43,650.00 on property which it 
sold (App. 15). In 1941 the petitioner purchased, for invest¬ 
ment, trust notes in the amount of $58,500.00; it made six 
construction loans (due one year or less from date of loan) 
aggregating $265,750.00, and fifty such loans (due three years 
from date of loan) aggregating $375,750.00, and, in addition, 
it took back purchase money trusts in the amount of $53,200.00 
on property which it sold (App. 15). Petitioner is able to bor¬ 
row money, which it uses ip its mortgage loan business, at three 
per centum, and receives from four and one-half to five per 
centum on its first trust notes, and a higher rate of interest on 
construction loans for periods of six months or less (App. 
13, 14). 

SUMMARY OF ARGUMENT 

Petitioner is a mortgage finance company, and, under the ruling 
of the Bureau of Internal Revenue, the income from the sales 
here involved is taxable as ordinary income and not as income 
from the sale of capital assets. 

Regardless of whether the petitioner is or is not a mortgage 
finance company, the sales here involved were sales of property 
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held primarily for sale to customers in the ordinary course of 
trade or business. 

The question of whether the property here involved was held 
by the petitioner primarily for sale to customers in the ordinary 
course of its trade or business is one of fact. The Board’s finding 
is supported by substantial evidence. • 

ARGUMENT 

During the period 1928 to 1936 the petitioner acquired, by 
foreclosure, a number of real estate properties located in the , 
District of Columbia. Beginning in 1929, and each year there¬ 
after, the petitioner sold certain of its properties so acquired. 
In its District income tax returns for the years 1939, 1940 and 
1941, the petitioner did not report as taxable income any part 
of its profits from the sale of real property in such years. The 
petitioner took the position that such sales were of capital 
assets and therefore not taxable under Section 6(a) of the Dis¬ 
trict Act, 4 which reads as follows: 

“No gain or loss from the sale or exchange of a 
capital asset shall be recognized in the computation of 
net income under this chapter. For the purposes of 
this chapter, ‘capital assets’ means property held by 
the taxpayer for more than two years (whether or not 
connected with his trade or business) but does not in¬ 
clude stock in trade of the taxpayer or other property 
of a kind which would properly be included in the in¬ 
ventory of a taxpayer if on hand at the close of the 
taxable year, or property held by the taxpayer prim¬ 
arily for sale to customers in the ordinary course of 
his trade or business.” 

The Assessor, D. C., determined that the sales aforesaid were 
of property held by the taxpayer primarily for sale to cus¬ 
tomers in the ordinary course of business, and that the income 
from such sales was not excluded under the provisions of 
Section 6(a). The Board of Tax Appeals sustained the deter¬ 
mination of the Assessor. 


4 53 Stat. 1091, Section 47-1506, D. C. Code, 1940. 
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Petitioner's argument seems to be (a) that it is not a 
mortgage finance company and that G. C. M. 21497, infra, has 
no application, and (b) that the properties in question were 
not held primarily for sale for the reason that, during the 
years involved, its principal business was that of renting real 
property. 

It should be observed that the petitioner had acquired two 
classes of real property, namely, (a) apartment and hotel 
buildings and (b) private dwellings. Petitioner argues that its 
principal business is that of renting apartment houses. The 
great majority of the properties sold by the petitioner in the 
years here involved were private dwellings. Petitioner does 
not contend that it was its policy to hold these private dwel¬ 
lings for investment or rental purposes; on the contrary, peti¬ 
tioner concedes (in the last sentence of its argument) that it 
was the policy, of the corporation to dispose of these private 
houses whenever a good offer was received, because they were 
not considered a good investment. 

Section 29(a) of the District Act 5 provides that in the 
administration of the District Act the Assessor shall apply, as 
far as practicable, the administrative and judicial interpreta¬ 
tions of the Federal income tax law. In G. C. M. 21497, Cumu¬ 
lative Bulletin 1939-2, at page 187, it is held that: 

“A bank, mortgage finance company, or a building 
and loan association which is offering for sale parcels 
of real estate on which it has been compelled to fore¬ 
close is holding property ‘primarily for sale to cus¬ 
tomers in the ordinary course of * * * trade or busi¬ 
ness' within the provisions of section 117(b) of the 
Revenue Acts of 1934 and 1936, and the gains or losses 
incurred in such sales are to be treated as ordinary 
gains or losses and not as capital gains or losses." 

The petitioner is a mortgage finance company. It was 
organized as such and a substantial portion of its business is 
still that of a mortgage finance company. Petitioner was 
forced to convert a substantial portion of its assets from deed 


5 53 Stat. 1100, Section 47-1529, D. C. Code, 1940. 
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of trust notes to real property in order to protect its invest¬ 
ments. It has regularly disposed of the less desirable of such 
properties and has retained the better income-producing prop¬ 
erties (certain apartment and hotel buildings). No action has 
ever been taken by the directors of the corporation to change 
its character from that of a mortgage finance company (App. 
11). Its mortgage financing operations were substantial dur¬ 
ing each of the years here involved (App. 15), and in 1941 its 
investments in deed of trust notes amounted to approximately 
three-quarters of a million dollars (App. 19). Under the rule 
prescribed and followed by the Bureau of Internal Revenue 
the property here involved was clearly held primarily for sale 
to customers in the ordinary course, of trade or business. The 
rule announced by the General Counsel’s Memorandum, supra, 
was approved by the United States Board of Tax Appeals in 
Hercules Motors Corporation , 40 B. T. A. 999. 

In support of its argument that the properties here involved 
were not held primarily for sale, petitioner cites George H. 
Peck, 19 B. T. A. 345, Phipps v. Commissioner of Internal 
Revenue, 54 F. (2d) 469, and Pope v. Commissioner of Internal 
Revenue, 77 F. (2d) 599. 

The question here presented was not involved in the Peck 
case for the reason that the 1921 Act there involved did not 
contain the provision with which we are here concerned. 6 The 
question in the Peck case was whether the property was “stock 
in trade” of the taxpayer. 

The opinion in the Phipps case rests upon the conclusion 
that the transactions in the taxable year were not sufficient to 
constitute doing business. 7 

The Pope case merely holds that the officers and principal 
stockholders of a corporation were not engaged, merely be¬ 
cause of that relation, in the business conducted by the cor¬ 
poration, the Court assuming the corporation to be in business 
and passing only upon the position of its principal officers and 
stockholders. 7 

6 See Section 206(a), Revenue Act of 4921, 42 Stat. 232-233. 

7 For comment upon the Phipps and Pope cases, see Florence H. Ehrman, 41 
B. T. A. 652, 661; Welch v. Solomon, 99 F. (2d) 41, 44. 
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The clause referring to “property held by the taxpayer prim¬ 
arily for sale in the course of his trade or business” was first 
introduced in the Federal Revenue Act of 1924. 8 This provi¬ 
sion of the statute was amended in 1934 by adding the words 
“to customers” and “ordinary”. 9 The pertinent words of Sec- ' 
tion 6(a) of the District Act, supra, are identical with those in 
the 1934 and subsequent Federal Acts. In several cases arising 
under the Federal law in which the facts appear to be indistin¬ 
guishable from those in the instant case, the Tax Court (form¬ 
erly the United States Board of Tax Appeals) and the Circuit 
Court of Appeals for the Ninth Circuit have held that the 
property was held by the taxpayer primarily for sale to cus¬ 
tomers in the ordinary course of trade or business. 

In the case of Richards v. Commissioner of Internal Revenue 
(CCA-9, 1936), 81 F. (2d) 369, where the taxpayer had ac¬ 
quired land for use in his business of raising and marketing 
farm products, and after the subsequent expansion of a neigh¬ 
boring city and the consequent increase in the-value of the 
land, subdivided it and sold it in lots, the taxpayer continuing 
in the business of raising and marketing farm products on other 
land and not himself taking part in the subdivision and sale, 
which were managed by an agent, it was held that the tax¬ 
payer was in the business of selling real estate and that the 
land was not a capital asset, but property held by the tax¬ 
payer primarily for sale in the course of his trade or business. 
The Court said that since the statute used “held” and not 
“purchased”, the excluding provision in question covered 
“property which might or might not have been purchased 
primarily for the purpose of resale.” The Court concluded 
that, since there was substantial evidence to support the find¬ 
ing of the Board of Tax Appeals, its decision should be affirmed. 

In the case of Commissioner of. Internal Revenue v. Boeing 
(CCA-9, 1939), 106 F. (2d) 305, cert. den. 308 U. S. 619, the 
Court held that a taxpayer, who, together with other owners of 
timber lands, entered into contracts employing logging com- 

8 Section 208(a), Revenue Act of 1924, 43 Stat. 262-263. 

9 See Section 117(b), Revenue Act of 1934, 48 Stat. 714. 
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panies to cut timber, deliver it to tide water, and there sell it 
for and on behalf of the owners, and agreed to pay the com¬ 
panies two-thirds of the gross selling price, was engaged in a 
“trade or business” within the capital gains provisions of the 
Revenue Acts of 1932 and 1934, even though independent con¬ 
tractors or agents were engaged to cut, remove, and market the 
timber. 

In the case of Ehrman v. Commissioner of Internal Revenue 
(CCA-9, 1941), 120 F. (2d) 607, cert. den. 314 U. S. 668, the 
Court said (page 610): 

“* * * In the Boeing case, supra, 106 F. (2d) page 
309, we laid down the test: ‘From the cases it would 
appear that the facts necessary to create the status of 
one engaged in a “trade or business” revolve largely 
around the frequency or continuity of the transactions 
claimed to result in a “business” status.’ We see no 
reason for departing from these decisions and now 
holding that the fact that property is sold for purposes 
of liquidation forecloses a determination that a ‘trade 
or business’ is being conducted by the seller. * * * 


“Taxpayers suggest in their briefs that they should 
not be held to have been in the trade or business of 
real estate subdivision because of the fact that they 
were forced into the position by reason of the condir 
tion of the property when it was reacquired by them 
from Ransom. They refer to the property as having 
been acquired by them in a ‘damaged’ state. We fail 
to see that the reasons behind a person’s entering into 
a business—whether it is to make money or whether 
it is to liquidate—should be determinative of the 
question of whether or not the gains resulting from 
sales are ordinary gains or capital gains. The sole 
question is—were the taxpayers in the business of 
subdividing real estate? If they were, then it seems 
indisputable that the property sold falls within the 
exception in the definition of capital assets in the 
statute above quoted—that is, that it constituted 
‘property held by the taxpayer primarily for sale to 
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customers in the ordinary course of' his trade or busi¬ 
ness’. 

“With this in mind, and applying the test of ‘fre¬ 
quency or continuity of the transactions’ as laid down 
by us in the Boeing case, supra, it is clear that the 
Board of Tax Appeals was correct in finding that the 
taxpayers’ gains were not capital gains within the 
meaning of the statute. 

“The taxpayers call attention to the fact that the 
statute involved was amended in 1934 by adding the 
words ‘to customers’ and ‘ordinary’. It is urged that 
the addition of these words indicates an intention by 
Congress to exclude from taxation as ordinary gains 
sales such as the ones with which we are here con¬ 
cerned. We do not agree. If, as we have held the fact to 
be here, the taxpayers were in the ‘trade or business’ of 
real estate subdivision, then certainly the sales of lots 
were to ‘customers’ in the ‘ordinary’ course of that 
business.” 

See also: Welch v. Solomon (CCA-9, 1938), 99 F. 

(2d) 41. Cf. Neils Schultz, 44 B. T. A. 146; 
Julius Goodman, 40 B. T. A. 22; A. R. Calvelli, 

43 B. T. A. 6; James Lewis Caldwell McFaddin, 

2 T. C.-_, (July 9, 1943). 

The principal test applied in the foregoing cases is the 
frequency or continuity of the transactions. The fact that the 
taxpayer was merely liquidating his holdings was held to be 
immaterial in the Richards, Boeing and Ehrman cases. The 
fact that the property was acquired for investment was likewise 
considered unimportant. In the Ehrman case, the taxpayers 
urged, as the petitioner here does, that the sale of real estate 
was not its principal business. The Board of Tax Appeals 
said it was unnecessary to cite the numerous authorities hold¬ 
ing that the business need not be the taxpayer’s only or prin¬ 
cipal business. 1 " The “stress of necessity” which forced the 
taxpayers to carry on the real estate operations was likewise 
disregarded in the Ehrman case. 


10 41 B. T. A. 663. 
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As previously pointed out, the great majority of the prop¬ 
erties sold by the petitioner during the tax years here involved 
were private dwellings. Petitioner’s concession that such 
properties were not considered as good investments, and that 
it w’as the policy of the corporation to sell such properties when 
a good offer was received, would seem to amount to a conces¬ 
sion that such properties were held for sale to customers in the 
ordinary course of business. Even if it be true that petitioner 
is holding certain of its better apartment and hotel buildings 
for rental piloses, it seems obvious that the properties which 
it sold in -the years here involved were not held for such pur¬ 
poses; but, on the contrary, were held by the petitioner for sale 
whenever a satisfactory offer was received. 

The question of whether the properties here involved were 
held by the petitioner primarily for sale to customers in the 
ordinary course of business is one of fact. 11 The only question 
presented to this Court on review is whether there is substan¬ 
tial evidence to support the Board’s finding. 1 - The Board’s 
finding is supported by substantial evidence and should be 
affirmed. 

Richmond B. Keech, 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C., 
Glenn Simmon, 

Assistant Corporation Counsel, D. C., 
Attorneys for the Respondent. 


11 See Neils Schultz, supra, Julius Goodman, supra, and A. R. Calvelli, supra, 
wherein the Board of Tax Appeals, in dealing with the question here pre¬ 
sented, included in its facts the finding that the property was held by the 
taxpayer primarily for sale to customers in the ordinary course of its trade 
or business. 

12 Richards v. Commissioner of Internal Jlevenuc, supra; Pope v. Commis¬ 
sioner, supra; Ehrman v. Commissioner of Internal Revenue, supra; Helver- 
big v. Kchoe 309 U. S. 277; Elmhurst Cemetery Co. v. Commissioner, 300 
U. S. 37; Helvering v. Rankin, 295 U. S. 123; Wilmington Co. v. Helvering, 
316 U. S. 164, 16S. 



